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For Appel |l ant: Eugene C. Findl ey,

in pro. per.
For Respondent:' |srael Rogers
Counsel
OPI1 NI ON

Thi s aiyeal IS made pursuant to section 19057,'
subdi vision (a), of the Revenue and Taxation Code
fromthe action of the Franchise Tax Board in denying the
claimof Eugene C. Findley for refund of personal” income
tax in the anount of $483.25 for the year 1982.

17 Unress otnerw se specified, all section' references
are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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Appeal of Eugene C. Findley

The sole issue presented in this appeal is
whet her appel |l ant has shown that his failure to file a
1982 personal incone tax return after notice and demand
by respondent was due to reasonabl e cause.

Appellant failed to file a 1982 personal .. i ncone
tax return by the due date.  Respondent, on Novenmber 14,
1983, therefore, sent a notice to appel|ant that his
return had not been received. This notice denanded that
appel lant respond within 10 days andwas mailed to the
address supplied by appellant and which is shown as g_
current address on respondent's records. Appellant did
not respond and the notice was not returned to respondent
by the United States Postal Service.

On January 30, 1984, respondent issued a
proposed assessment which included a penalt¥ for failure
to file a return and_a penalty for fajilure to file after
notice and demand. This notiCe was also mailed to appel-
lant's current address.

_ Appellant's return was received by respondent
on April 3, 1984. An overpayment of $676 was clai med.

In reviewng this return, respondent canceled
the delinquent filing penalty because there were nou%h
wi thhol ding credits to cover thetax. However, the 25-
percent penalty for failuretofileafter notice and
demand was assessed on the total tax liabjlity wthout
regardt 0 tax w thheld. Appellant paid the penalty
t hr ough MAtthIdln? credits and filed a claimfor refund.
Respondent denied The claimand this appeal resulted.

Section 18683 provides, in part, that:

| f any taxpayer fails or refuses to . . . . make
and file a return_. . . upon notice and denand
by the Franchise Tax Board, then, unless the
failure i's due toreasonable cause and not

willful neglect, the Franchise Tax Board' ma
?dd a penalty of 25 percent of the amount o
ax. . . .

There is no evidence in the record before us
that there was willful neglect on the part of appellant.
The only issue remaining I's whether the requjsite reason-
abl'e cause was present. It iI's well established that the ()
burden is on the.taxpaYer to prove that there was reason-
able cause for his failure tgbflle once re%%pndent pgd
demanded paynent. (Bebb wv. nm Ssi oner, T.C. 1
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(1961); eal of Anerican Photoco
etc., Cal. St. Bd. of Equal., Dec. 18, 1964. e
'reasonable cause," as it is used in simlar federa
| egi sl ation, has been construed to mean such cause as
woul d pronpt an ordinarily intelligent and prudent busi-
nessman to have so acted under simlar circunstances, or
the exercise of ordinary business care and prudence.
(Sanders v. Conmissioner, 225 r.2d 629 (10th Cr. 1955),
cert. den., 350 US (100 L.E4. 839] (1956); Appeal
of Electrochimca Corp., Cal. St. Bd. of Equal., Aug. 3,
1970.)

F rase

Appel I ant contends that he never received the
demand notice mailed by respondent on November 14, 1983,
and that he should not, therefore, be subject to the
penalty. W cannot agree. Respondent mailed the notice
and denmand to 460 Madison Drive in San Jose, California
which was the last known address of appellant. The
notice was not returned to respondent by the U S. Posta
Service and the same address was subsequently used to
send the refund check which appellant admttedly received.

.As respondent's records indicate that the notice was sent

to 460 Madison Drive on Novenber 14, 1983, and because
aPpeIIant's address has remmined the same, we nust con-
clude that appellant has failed to show that he did not
recei ve respondent's notice and demand. ( eal of

M chael J. and Diane M Halaburka, Cal. St. Bd. o
Equal., Apr. 9, 1985.)

Because appellant has failed to carry his burden
of proof, the action of respondent nust be sustained.
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, apJubGep AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the claimof Eugene C. Findley for refund of personal
income tax in the anount of $483.25 for the year 1982, be
and the same is hereby sustained.

Done at Sacranento, California, this 6th day
of NHE?' , 1986, by the State Board of Equalization,
oard

Wit h Menbers M. Nevins, Mr.Collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Richard Nevins ,  Chairman
Conway H Collis ,  Menber
W1liamM. Bennett ,  Menber
__Ernest J. Dronenburg, Jr. ,  Menber
Wl ter Harvey* , Member

*For Kenneth Cory, per Governnment Code section 7.9
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